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APPENDIX A  
 
 
Decl. ¶ Statements or Documents to be Stricken Grounds of Evidentiary Objection  

3 In or about 2010, Finish Strong first became 
interested in using the designation and “d/b/a” 
business name “The Elevation Group” in connection 
with its online educational services. 
 

̇ Irrelevant 
̇ No indication of use as a service 

mark 
̇ No specific factual information 

as to first use in commerce for 
the applied-for services  
 

3 In order to do so, we purchased the domain name 
theelevationgroup.net on or about March, 2010 … 
 

̇ Irrelevant 
̇ No indication of use as a service 

mark 
̇ No specific factual information 

as to first use in commerce for 
the applied-for services  
 

3 … and later, in March, 2011, purchased the 
additional domain name theelevationgroup.com. 

̇ Irrelevant (after the filing of the 
application) 

̇ No indication of use as a service 
mark 

̇ No specific factual information 
as to first use in commerce for 
the applied-for services 
 

4 The idea behind The Elevation Group was, and is to 
conduct webinars, and host and provide other 
educational services to persons interested in the 
financial industry, investing, or starting a home 
business.   
 

̇ Irrelevant 
̇ No indication of use as a service 

mark 
̇ Conclusory 
̇ Vague and ambiguous 
̇ No specific factual information 

as to first use in commerce for 
the applied-for services  
 

4 The published content in particular is focused on the 
financial and investing tactics and strategies used by 
successful, wealthy individuals. 
 

̇ Irrelevant 
̇ No statement of date 
̇ Lack of foundation 
̇ Best evidence rule 
̇ Vague and ambiguous  
̇ No specific factual information 

as to first use in commerce for 
the applied-for services  

̇ Conclusory 
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Decl. ¶ Statements or Documents to be Stricken Grounds of Evidentiary Objection  
4 In order to do so, we constructed and introduced a 

website, accessed at the time on the Internet at 
www.theelevationgroup.net, to host, promote, 
advertise, and provide the webinars and services. 

̇ No date attached to the 
construction of the site, the 
introduction of the site, or the 
hosting, promotion, 
advertisement or provision of 
webinars and services. 

̇ Lacking factual specification 
̇ Vague and ambiguous 
̇ Lack of foundation 
̇ Best evidence rule 
̇ Conclusory 
̇ Irrelevant 

 
5 Initially, we “beta tested” the website to gauge 

public interest.  That beta test of The Elevation 
Group was launched and operational on the Internet 
and made available on or before October 22, 2010 to 
those members of the public who had subscribed 
prior to a cut-off date to access the site. 
 

̇ No indication of use as a service 
mark 

̇ Lack of factual specification 
̇ Vague and ambiguous 
̇ Lack of foundation 
̇ Best evidence rule 
̇ Conclusory 
̇ Irrelevant 

 
6 Attached hereto as Exhibit A is a true and correct 

copy of an “email blast” – an email announcement 
sent to a group of recipients – announcing on 
October 21, 2010 to the beta test subscribers to our 
The Elevation Group website that the official launch 
of the website was coming the following day, on 
October 22, 2010, at 8:00 pm, Central Standard 
Time. 

̇ Mischaracterizes document as 
announcing the “official launch” 
when document references only 
a “private beta launch” 

̇ Best evidence 
̇ Argumentative 
̇ No indication of use as a service 

mark 
̇ Vague and ambiguous 
̇ Irrelevant 
̇ Lack of foundation 
̇ No indication of being an email 

on face of the document 
 

Ex. A Ex. A ̇ No indication of use as a service 
mark 

̇ Features a different mark than 
applied for, namely  THE 
ELEVATION GROUP.NET 

̇ Improper authentication of 
document as an online 
publication or otherwise. TMEP 
528.05(e) 

̇ Irrelevant 
̇ Lack of foundation 
̇ Hearsay  
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Decl. ¶ Statements or Documents to be Stricken Grounds of Evidentiary Objection  
7 The following day, on October 22, 2010, at 8:00 

pm, Central Standard Time, the beta-test launch of 
our website commenced exactly as planned and 
announced. 

̇ Conclusory 
̇ No indication of use as a service 

mark 
̇ Vague and ambiguous 
̇ Lack of foundation 
̇ Lack of factual specification 
̇ Contradicted by later statements 

in the declaration and screen shot 
2 (Ex. B), which states that there 
was a “bug” during the launch. 

̇ Best evidence rule 
̇ Argumentative 
̇ Irrelevant 
̇ Hearsay 

 
8 Attached hereto as Exhibit B are true and correct 

copies of three (3) additional screen captures from 
our The Elevation Group website as those screens 
appeared in 2010. 
 

̇ No statement of specific date on 
or before November 8, 2010. 

̇ No indication of use as a service 
mark 

̇ Vague and ambiguous 
̇ Irrelevant 
̇ Conclusory 
̇ Improper authentication of 

document as an online 
publication or otherwise. TMEP 
528.05(e). 
 

8 The first screen shot shows a page on which we 
advertised the prices for subscription memberships 
to The Elevation Group.  This screen shows our 
prominent use of our THE ELEVATION GROUP 
trademark on the website, here both in two separate 
logo forms and in plain text.  This web page was 
viewable by subscribers to the beta test as of 
October 22, 2010. 
 

̇ Irrelevant 
̇ No indication of use as a service 

mark 
̇ Conclusory  
̇ Irrelevant. 
̇ Mischaracterizes the document 
̇ Argumentative 
̇ Best evidence 
̇ Lack of foundation 
̇ Improper authentication of 

document as an online 
publication or otherwise. TMEP 
528.05(e). 
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Decl. ¶ Statements or Documents to be Stricken Grounds of Evidentiary Objection  
Ex. B, 
screen 
shot 1 

 Ex. B, Screen Shot 1 ̇ No indication of use as a service 
mark. 

̇ Improper authentication of 
document as an online 
publication or otherwise. TMEP 
528.05(e) 

̇ Irrelevant 
̇ Hearsay 
̇ Improper authentication of 

document as an online 
publication or otherwise. TMEP 
528.05(e). 
 

9 The second screen of Exhibit B shows a web page 
from the website, posted approximately two weeks 
after the beta test, which describes the success of the 
initial beta test, announces a second 24-hour “bug 
fix” beta test available for an additional fee, and also 
announces the public launch date (as opposed to the 
beta test) for the site.   

̇ Irrelevant 
̇ Conclusory 
̇ Inconsistent with the documents 

statement that there was a “bug” 
during the launch 

̇ Argumentative  
̇ No indication of use as a service 

mark 
̇ Best evidence rule 
̇ Lack of foundation 
̇ Improper authentication of 

document as an online 
publication or otherwise. TMEP 
528.05(e). 
 

9 This screen again shows prominent use of THE 
ELEVATION GROUP on the website, in both logo 
form and in plain text. 

̇ No indication of use as a service 
mark. 

̇ Conclusory 
̇ Vague and ambiguous 
̇ Irrelevant. 
̇ Argumentative 
̇ Mischaracterizes the document: 

The logo here is not comprised 
of the applied-for mark, but 
rather is comprised of the 
designation “THE ELEVATION 
GROUP.NET” 

̇ Best evidence rule 
̇ Lack of foundation 
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Decl. ¶ Statements or Documents to be Stricken Grounds of Evidentiary Objection  
Ex. B, 
Screen 
Shot 2 

 Ex. B, Screen Shot 2 ̇ No indication of use as a service 
mark 

̇ Argumentative 
̇ The logo here is not comprised 

of the applied-for mark, but 
rather is comprised of the 
designation “THE ELEVATION 
GROUP.NET” 

̇ Improper authentication of 
document as an online 
publication or otherwise. TMEP 
528.05(e). 

̇ Date-stamp inconsistent with the 
document itself and statements in 
the Declaration indicating it is 
from two weeks after October 
22, 2010 – i.e., from November. 
 

10 The third screen [shot] of Exhibit B is a notice 
window from the website as it appeared in October, 
2010, which allowed visitors to the site who missed 
the beta test subscription period to provide us with 
information so we could contact them with 
information about the subsequent “official” launch 
of the site.   
 

̇ Irrelevant 
̇ No indication of use as a service 

mark 
̇ Mischaracterizes the document 
̇ Best evidence rule 
̇ Vague and ambiguous 
̇ No specific facts 

10 Again, our mark THE ELEVATION GROUP 
appeared prominently on this page, which was 
posted and available as of October 22, 2010, in both 
logo and plain text form. 

̇ Irrelevant 
̇ No indication of use as a service 

mark 
̇ Conclusory 
̇ Argumentative 
̇ Mischaracterizes the document: 

The logo here is not comprised 
of the applied-for mark, but 
rather is comprised of the 
designation “THE ELEVATION 
GROUP.NET” 

̇ Best evidence rule 
̇ Lack of foundation 
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Decl. ¶ Statements or Documents to be Stricken Grounds of Evidentiary Objection  
Ex. B, 
Screen 
Shot 3 

Ex. B, Screen Shot 3 ̇ Irrelevant 
̇ No indication of use 
̇ The logo here is not comprised 

of the applied-for mark, but 
rather is comprised of the 
designation “THE ELEVATION 
GROUP.NET” 

̇ Improper authentication of 
document as an online 
publication or otherwise. TMEP 
528.05(e). 
 

11 On November 8, 2010, Finish Strong filed an 
application to register THE ELEVATION GROUP 
as a trademark for web-based educational services.  
As of that filing date, the Elevation Group website 
was still online and operational. Since we were 
using our Mark THE ELEVATION GROUP on and 
in connection with the beta test website as of filing 
date, Finish Strong filed its Application as a “use-
based” application. 

̇ Conclusory 
̇ Argumentative 
̇ No specific facts 
̇ No indication of use as a service 

mark 
̇ Best evidence 
̇ Lack of foundation 
̇ Vague and ambiguous 
̇ Lack of specific facts 
̇ Irrelevant 

 
11 Since we were using our Mark THE ELEVATION 

GROUP on and in connection with the beta test 
website as of filing date, Finish Strong filed its 
Application as a “use-based” application 

̇ Conclusory 
̇ Argumentative 
̇ Irrelevant 
̇ No indication of use as a service 

mark 
̇ Lack of specific facts 
̇ Vague and ambiguous 

 
12 Our attorney at the time accessed the website to 

print a screen shot, which I believe showed use of 
the Mark on a page from the website, and submitted 
the screen shot to the U.S. Patent and Trademark 
Office (“PTO”) with the Application as a “specimen 
of use” together with my statement of use attesting 
to the fact that Finish Strong had been using THE 
ELEVATION GROUP in commerce in connection 
with its web-based services since at least October 
22, 2010. 
 

̇ Irrelevant 
̇ Hearsay 
̇ Conclusory 
̇ Argumentative as to beliefs and 

his actions 
̇ Mischaracerizes the application , 

which was signed only by the 
attorney. 
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Decl. ¶ Statements or Documents to be Stricken Grounds of Evidentiary Objection  
13 As originally filed, our application stated that the 

services Finish Strong was designating in 
connection with the Mark were to be International 
Class 41: Wb-based subscription educational 
services in the areas of financial strategies and 
techniques utilized by high net worth individuals.”  
In or about August, 2011, however, the PTO 
requested that Finish Strong amend the application, 
including by changing its designation of services, as 
a condition to registration. 
 

̇ Irrelevant 

14 In or about February, 2012, Finish Strong amended 
its designation of services to seek registration for a 
more specifically defined set of educational 
services. The PTO did not, however, at any time 
request that we provide a new specimen of use to 
accompany our re-stated services designation.  On 
or about February 19, 2012 the PTO notified us that 
our application had been approved for publication 
on the Principal Register. 
 

̇ Irrelevant 

15 Although the website has changed since its 
inception as the original beta-test site in October, 
2010, and additional sites have been created and are 
online, Finish Strong has continued to use it’s the 
ELEVATION GROUP Mark on, and in connection 
with subscription based educational services 
offered, promoted, provided, and/or advertised on 
websites located at www.theelevationgroup.com, 
www.theelevationgroup.net, and 
www.mikedillard.com. 
 

̇ Conclusory 
̇ Argumentative 
̇ No statement of date 
̇ Vague and ambiguous 
̇ Best evidence rule 
̇ Lack of foundation 
̇ Lack of specific facts 
̇ Irrelevant 

 




